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REINSTATEMENT OF POLICY AFTER 
DEFAULT IN PAYMENT OF PREMIUMS 


The Circuit Court of Appeals for the Tenth Circuit, in 
Bowie v. Bankers Life Company ({ 500,509), was confronted 
with the interesting = perplexing question as to when the 
reinstatement of a policy is an accomplished fact. As in most 
cases raising the question of effectiveness of a reinstatement, 
the insured met his death at a time when the beneficiary con- 
tended a reinstatement had been effected, the insurer i 
Scone oe application for reinstatement had not yet been 
ac 


Statement of Facts 


J The issue was presented to the court on a demurrer to a 
Please Route to: replication. The facts showed that the insured had died on 
November 25, 1937. The policy had la on October 30, 1937, 
and the insurer refused to accept a check for payment of the 
delinquent premium. However, the insurer stated that if the 
insured would complete an application for reinstatement it 
would be consid The application was mailed in and the 
insurer then demanded a statement from the insured’s physi- 
cian relative to an illness the insured stated to have suffered 

the previous summer. On November 18, the ph 
wrote the company advising that the soreness in left 
shoulder of the insured was inconsequential, On November 
24, the company wrote the insured, requesting that he furnish 
a report of a medical examination to be conducted by another 
hysician, named in the letter. This letter was not received 

ore the insured’s death. 


Reinstatement Held to Have Been Effected 


The court held a reinstatement to have been effected before 
the insured’s death. The court stated that under the policy the 
insured had the right to have the reinstated on the 
seasonable presentation of evidence of insurability satis- 
factory to and approved by the company, to; with the 
pent of all premiums then in arrears plus terest thereon. 

vidence of insurability means evidence which would satisfy 
a reasonable person experienced in the life insurance business 
that insured was in an insurable condition. The company was 
obliged to treat and regard evidence of that kind as satisfac- 
tory. The mere fact that the contract under consideration 

rovided that the evidence should be a as Se ey 
aid not authorize the insurer to wi d approval of ence 
satisfactory in substance and form. The insurer was not clothed 
with power to act arbitrarily or capriciously in det i 
whether the evidence was satisfactory or should be a 
The restoration of the o— was held to relate to the 
time of the submission of the application and the tender of 
the premiums. 
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% NEGLIGENCE * 
(Other than Automobile) 


Vicious Bull—The defendant owned a dairy farm on which 
plaintiff's intestate lived under a written lease which pro- 
vided that the profits and increase in livestock be divided 
equally. Decedent died as the result of injuries received 
from a vicious bull, The trial court properly entered judg- 
ment non obstante veredicto for the defendant as the dece- 
dent knew of the ugly and vicious character of the bull and 
was deemed to have assumed the risks incidental to its 
oer: (Hapke, Admx. v. Huston, Ill. App. Ct.)... 


Floods.—The defendant state raised the level of a lake for 
better navigation of a barge canal and by so corn flooded 
the property of the claimant, a riparian owner. The state 
was liable for the damage to the claimant’s property, as the 
evidence showed that the damages were caused by the 
negligent acts of the state and its employees in the con- 
struction of the canal and in the control of the waters from 
the lake. (Haskell, Exrx. v. State of New York, N. Y. Ct. 
of Claims.).. .] 400,552. 


Tobacco.—The plaintiff took a chew from a plug of tobacco 
of the defendant’s manufacture which contained a dead 
worm or moth from which extended numerous fine stickers 
or stingers which penetrated the lining and tissues of the 
plaintiff's mouth. The question of negligence was for the 
jury to determine, and its verdict was upheld on appeal 
as it had the right to believe that the system used by the 
defendant was not sufficient to prevent the presence of a 
foreign substance in the manufactured product. (Webb v. 
Brown & Williamson Tobacco Co., W. Va. Supreme Ct. of 
App.). . .§ 400,550. 


Defective Stairs—The intestate sustained injuries when the 
back steps of premises owned by the defendant, which 
were out of repair and unsafe, broke down and gave way. 
The tenement was orally hired with no agreement in the 
terms of hiring for either the landlord or the tenant to keep 
it in repair and without more being shown the landlord was 
under no duty to repair. (Flanders, Admr. v. New Hamp- 
shire Savings Bank, N. H. Supreme Ct.).. .§ 400,556. 


Tilting Table.—Plaintiff was injured while in the defendant’s 
ofhces when the mechanism broke on a tilting fluroscopic 
table and she was thrown backward off the table in such a 
manner that her neck and shoulders struck the wall and 
floor. The record contained no evidence that would sup- 
port a verdict for the plaintiff and the inference raised by 
the doctrine of res ipsa loquitur was dispelled by the de- 
fendant as a matter of law. (Johnson v. Black Co., Cal. Dist. 
Ct. of App.). . .§ 400,545. 


Defective Street.—The plaintiff rented a certain portion of the 
highway for the purpose of selling evergreens. While carry- 
ing a tree for a customer to inspect, the plaintiff stepped 
from the sidewalk onto the street and caught his foot in an 
allegedly defective curbing and was thrown to the ground. 
The trial justice ruled correctly when he refused to grant 
the defendant’s motion for a directed verdict and the ques- 
tion of whether or not the plaintiff was guilty of negligence 
which contributed to the accident was for the jury to de- 
cide, (Beamans v. Fitzpatrick, C. T., R. I. Supreme Ct.)... 
7 400,558. 


Fall on Stairs.—The plaintiff sustained injuries as the result 
of a fall when the heel of her shoe caught in a hole or rotten 
place in one of the steps of a stairway that rested against 
and connected with an opening in a concrete rail which ran 
along the edge of a bridge in defendant city. The city was 
held liable since it had acquiesced in the use of the stairs 
by the public over an extended period of time. (Kaiser v. 

sty of Wichita, Kan. Supreme Ct.). . .§ 400,549. 


Proximate Cause.—The 
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Parades,—Plaintiffs were injured when they were struck bya 


alomino horse entered in a pet parade sponsored by de. 
endants. Defendants having provided a safe place from 
which the plaintiffs might observe the parade, were not 
bound to so manage the formation that no harm could 
possibly come to anyone, who, like plaintiffs, came unin. 
vited upon the formation ground. (Barnett v. La Mesq 
Post No. 282, American Legion, Cal. Dist. Ct. of App.)... 
¥ 400,544. 


Stores and Shops.—Plaintiff fell and sustained injuries in the 


defendant’s store, alleged to have been caused by the pres- 
ence of grapes or water on the floor. The action of the trial 
court in instructing that if the plaintiff’s fall was caused b 
stepping on the grapes the jury should find for the defend- 
ant, was proper, since there was no evidence showing how 
long the grapes were on the floor eet to the plaintiff's fall, 


(Kroger Grocery & Baking Co. v. Spillman, Ky. Ct. of App.) 
.. -§ 400,538. 


— employed as a steel worker 
on the construction of a building, was injured as the result 
of an electric shock received when a steel beam came in 
contact with a municipal power line. The proximate cause 
of plaintiff's injuries was not any negligence on the part of 
the owner of the building being constructed, the munici- 
pality owning the lines, or the general contractor, all sued 
as defendants, but was primarily attributable to the negli- 
gence of plaintiff's employer in placing the crane where it 
could come in contact with the wires. (Hayden v. Paramount 
Productions, Inc., Cal. Dist. Ct. of App.).. . 400,542. 


Charity.—Plaintiff, an inmate at a vocational training farm, 


was severely injured when another inmate, an athletic 
leader, pushed him into an empty swimming pool. The 
institution was not liable in damages as there was no evi- 
dence that the athletic director was guilty of negligence or 
that the institution did not exercise due care in selecting 
him for the position, (Jsom v. Cal. Junior Republic, Cal. 
Dist. Ct. of App.). . .§ 400,543 


Customer Injured.—The plaintiff, a customer of the defendant, 


sustained injuries as the result of slipping on a grape, which 
she had not noticed, on the hardwood floor of the store, but 
which the evidence showed had not been there more than 
four minutes. As a matter of law, such a short period of 
time alone was not sufficient to charge the defendant with 
constructive notice of an existing dangerous condition 
which it was bound to remove. (Shea v. First National 
Stores, Inc., R. I. Supreme Ct.).. . | 400,560. 


Freight Trains.—The plaintiff sustained injuries while riding 


in defendant’s caboose when the train started with a violent 
and quick motion. The defendant was liable only by statute 
for gross negligence, and the plaintiff’s petition failed to 
state a cause of action. (Wilson v. The Union Pacific Rail- 
road Co., Kan. Supreme Ct.).. .{ 400,548. 


Defective Crossing—At a point where the paved highway 


crossed the defendant railroad the wheels of the plaintiff's 
wagon became blocked behind the rails and it was struck 
by defendant’s train. The evidence raised a question for 
the jury’s determination as to whether the defendant exer- 
cised ordina care in the maintenance of the crossing. 
(Mo. Pac. R. R. Co. v. Harris, Ark. Supreme Ct.). . .{ 400, 


Beauty Shop.—The plaintiff was in a beauty shop conducted 


on premises owned by the defendants and fell on leaving 
the ladies’ room, the entrance to which was seven inches 
higher than the floor of the shop. The defendant landlord's 
demurrer on the ground that the plaintiff could not recover 
because the exclusive control of the premises was in the 
tenants, and the plaintiff was in the shop at their invitation, 
was improperly sustained by the trial court, as these facts 
were not sufficient to defeat the plaintiff's right of recovery. 
(Webel v. Yale University, Conn. Supreme Ct. of Err.).-- 


Paragraph (7) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Cesspool.—Plaintiff fell into an abandoned but unfilled cess- 
pool while a guest of defendant’s tenant. The trial court did 
not err in denying judgment notwithstanding the verdict, 
as the defendant, with knowledge of the existence of the 
hidden danger, let the premises to a tenant ignorant. thereof. 
(Honan v. Tica: Minn. Supreme Ct.). ..{ 400,554. 


Landlord and Tenant.—Plaintiff sustained personal injuries as 
a consequence of falling down a cellar stairway connected 
with a restaurant operated by the defendant tenant of the 
defendant landlord. The action of the trial court in setting 
aside the verdict against the landlord was proper, since the 
tenant carelessly left the cellar door unlocked and unlighted. 
(Bergman v. Jacob, Conn, Supreme Ct. of Err.) .. .[ 400,539. 


Icy Sidewalk.—The plaintiffs, husband and wife, sued to re- 
cover for injuries sustained by the wife when she slipped 
on some ice or snow on the sidewalk in front of the de- 
fendant’s store. The evidence showed no cause of action 
against the defendant, because the defendant owed no duty 
to the public or its customers to keep the sidewalk clear of 
ice and snow. (Therrien v. First National Stores, Inc., R. I. 
Supreme Ct.). . .] 400,559. 


Res Ipsa Loquitur.—The court did not err in holding that the 
doctrine of res ipsa loquitur was applicable since the plaintiff 
did not lose the benefit of that presumption by alleging 
specific acts of negligence. (Combs v. Claude P. Street Piano 

o., Tenn, Supreme Ct.). . . [ 400,557. 


Contributory Negligence.—Plaintiff, a boy of fourteen years, 
was playing with two boys, and, in the course of their 
ame, to avoid being caught, ascended to the roof of a 
actory building, proceeded across the roof, and stepped 
over to the transformer platform belonging to the defend- 
ant and sustained injuries as the result of a charge of 
electricity. Under the circumstances the plaintiff was 
charged with the consequences of his acts as an adult and 
barred from recovering by his own negligence. (Brush v. 
Public Service Co. of Ind., Ind. App. Ct.).. . 400,541. 


Application of Res Ipsa Loquitur Doctrine.—Plaintiff, while en- 
gaged in hanging towels on a metallic clothes line at the rear 
of the building in which she was employed, received an electric 
shock that resulted in serious injuries, The trial court erred 
in directing a verdict for the defendant as the plaintiff’s 
evidence was sufficient to show facts justifying a conclusion 
that the current which injured her came from wires of the 
defendant over which it had exclusive supervision and con- 
trol and therefore the doctrine of res ipsa loquitur applied 
under which the plaintiff made out a prima facie case. 
vane Ark.-Mo. Power Corp., U. S. C. C. A., 8th C.)... 


Statute of Limitations.—The plaintiff's property was damaged 
by flood waters which the plaintiff alleged to have been 
caused by the deflection of the river’s current by the crea- 
tion of a dump by the defendants on the bank opposite the 
plaintiff's riparian property. The trial court properly sus- 
tained the defendants’ demurrer as the wrong complained 
of was the deflection of the current and, since the cause of 
action arose more than two years prior to the commence- 
ment of the action, it was barred by the statute of limita- 
tions. { — v. City of Manhattan, Kan. Supreme Ct.)... 


Inadequac of Verdict—While painting in defendant’s plant, 
plaintiff was injured when a sharp piece of metal severed 
the Achilles tendon of his left foot caused by the negligence 
of one of defendant’s employees. A motion for new trial 
was granted as the jury awarded the plaintiff nothing for 
his pain and suffering, the verdict being for the precise 
amount of the plaintiff’s actual monetary loss for out-of- 
oe expenditures. (Sacks v. Edward G. Budd Mfg. Co., 

- S. Dist. Ct., E. D. Pa.).. . 400,551. 


WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Damages.—Plaintiff was employed as an express messenger 
on a fast passenger train of the defendant and was severely 
injured when the train was derailed at a sharp curve. The 
verdict for the plaintiff for $25,000 was reversed because 
the evidence that the plaintiff’s injuries were permanent-was 
not positive and satisfactory. (Louisville & Nashville R. R. 
Co. v. Gregory, Ky. Ct. of App.).. . 400,537. 


* LIFE x 


Notice of Premiums Due.—Defendant’s by-laws provided that 
a bank’s refusal to pay a draft presented should be notice 
to the insured of premiums due. After defendant had mis- 
sent a draft to the wrong bank, where payment was refused, 
it wrote to the proper bank asking for the insured’s address, 
but failed to present a draft. It was held that the inquiry 
on the proper bank did not constitute notice to the insured 
of the premiums due, and a judgment for the beneficiary 
was affirmed. (Robert E. Lee Life Ins. Co. v. Sanderson, 
Texas Ct. of Civ. App.). .. 500,506. 


Premium Notice.—The jury found that a premium notice had 
not been mailed to insured’s last known address as required 
by statute. However, defendant’s acts and efforts in con- 
nection with insured’s payment of the defaulted premiums 
clearly indicated an effort to assist the insured in conserv- 
ing the policy, rather than procuring a forfeiture. Its 
records were properly changed pursuant to instructions 
given by insured in his own handwriting and the verity of 
that address was established by the proof in the record. 
It was held that the verdict was contrary to the evidence. 
(Imbrey v. The Prudential Ins. Co. of America, N. Y. App. 
Div.) . . . 500,507. 


Suicide.—In the beneficiary’s suit on a life policy, there was 
evidence pointing to death at the hands of another and 
evidence pointing to intentional self-destruction. On the 
insurer’s appeal from an adverse judgment, it was held that 
the lower court erred in charging the jury that where cir- 
cumstantial evidence alone is relied on to prove suicide, the 
evidence must so preponderate in favor of suicide as to 
exclude with reasonable certainty any hypothesis of death 
by accident or at the hands of another person. (Bryan v. 
dete Life Ins. Co., Tenn. Supreme Ct.). . .[ 500,499. 


Fraternal Benefit Certificate—In a suit on a fraternal benefit 
certificate, the beneficiary contended that insured could not 
be automatically expelled for nonpayment of dues, since a 
method was provided therefor. However, since notice of 
default was given insured, and since his certificate expressly 
stated that if payments were not made when due death 
benefits would cease, it was held that although he had not 
been formally expelled, insured was non-beneficial at the 
time of his death. (Bagaj v. The First Slovak Wreath of the 
Free Eagle, Pa. Superior Ct.). . .§ 500,502. 


Construction of Provisos.—The accidental death benefit rider 
attached to the policy contained a proviso that only half the 
accidental death benefit should be paid if insured sustained 
fatal injuries while employed in a mine; while on the prem- 
ises or right of way of a railroad company; or while en- 
gaged in various specified occupations on a railroad. The 
plaintiff’s contention that the second clause of the proviso 
should be limited to injuries sustained by insured while 
“employed” on the premises of a railroad was said to be 
untenable, and it was held that there was no ambiguity 
whatever in the rider. (Quigley v. The Western and South- 
ern Life Ins. Co., Pa. Superior Ct.) . . . 500,504 


Recovery of Money Paid.—Because the agent had written the 
contract in violation of a statute, the contract was not 
binding on the insurer. Therefore, plaintiff was denied a 
recovery for breach of contract, but was allowed a recovery 
for money had and received. (American Life Ins. Co. of Ala. 
v. Aladdin Temple Benefit Ass'n, D. O. K. K., Ala. Supreme 
Ct.).. .§ 500,493. 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Certificate—When plaintiff sent her certificate of 
hospitalization to defendant for the purpose of having her 
maiden name changed to her married name, defendant at- 


tached a rider thereto which excluded maternity care. Ob- 


jection was made to this endorsement and defendant's 
manager promised to take the matter up with the home 
office, but no report was ever made and pot continued 
to pay premiums. As between the plaintiff's claim of waiver 
on one side and defendant’s claim of acquiescence on the 
other, it was held that the facts agreed were not deter- 


minative of the issue, and were insufficient to warrant the 
court in proceeding to judgment. (Blake v. Hospital Care 
Ass'n, N. C. Supreme Ct.).. .§ 500,510. 


Policy as Evidence.—The plea of the general issue put in issue 
the existence of the policy alleged in the complaint. The 
record negatived the introduction of the policy in evidence 
and, consequently, it was held that plaintiff did not make 
out a prima facie case, and defendant was entitled to the 


affirmative charge requested. (Southern Life & Health Ins. 
Co. v. Whitfield, Ala. Supreme Ct.). . .§ 500,496. 


Group Policy.—The jury found that insured’s employment had 
not been terminated on the date of his death. However, an 
officer of insured’s employer testified that insured had re- 
quested that his insurance be cancelled, and it was held that 
the policy was cancelled by mutual agreement, terminating 
the rights and obligations of the parties under the contract. 
(Aetna Life Ins. Co. v. Jones, Adm’r, Tenn. Supreme Ct.)... 


War Risk Insurance—Where the evidence showed. that the 
veteran was permanently disabled, but that such disability 
was not total, a directed verdict for the defendant was 
proper. (Queen v. United States of America, U. S. C. C. A., 
4th C.)...9 500,494, 


Murder of Insured.—The insurer appealed from an adverse 
judgment, contending that the plaintiff beneficiary was an 
accessory to the murder and could not recover on the 
policy. However, since there was a complete failure in the 

roof to connect the plaintiff with the murder, a judgment 
or her was affirmed. (Sovereign Camp, Woodmen of the 
World v. Williams, Fla. Supreme Ct.). . .§ 500,497. 


Interpleader.—In a controversy between two claimants to the 

roceeds of a fraternal benefit certificate, it was held that 

if the naming of defendant as beneficiary constituted a vio- 

lation of the insurer’s by-laws, only the insurer, and not the 

laintiff could invoke such violation. (Petrik v. National 
lovak Umon, Pa. Superior Ct.) .. . J 500,503. 


Jurisdiction——To give a court jurisdiction over a suit on a war 
risk policy, there must be a disagreement as to the claim 
made. The plaintiff must show that a written claim was 
filed, and that the claim sued upon is the identical one re- 
jected. (McCune v. United States of America, U. S. Dist. 
Ct., W. D. Pa.). . .§ 500,505. 


Disability Benefits.—Several years after the termination of his 
employment, the insured sued for disability benefits under 
his group policy. There was some evidence that he was not 
strong physically, but the uncontradicted evidence showed 
that he did work, whether he felt like it or not, and the 
very fact that he did work throughout the entire time was 
held to be absolute proof that he was not at seed and 
pemeneeny incapacitated to work. (Jones v. Metropolitan 

ife Ins. Co., Springfield Ct. of App. (Mo.)).. .7 500,498. 


Heart Disease —At the time of the trial the veteran was suf- 
fering from heart disease, and there was evidence that the 
inception of the disease antedated the lapse of his policy. 
However, as there was no evidence to justify the conclusion 

. that, at that time, it had reached such stage as to constitute 
total and permanent disability, a directed verdict for the 
government was proper. (Rodgers v. The United States of 
America, U. S. C. C. A., 4th C.)...9 500,495. 


July 11, 1939 


ent on War Risk Claim.—In a suit by a_veteran’s 
widow on his war risk policy it was held that her individual 


precedent disagreement with the Government was sufficient 
to confer jurisdiction on the court to adjudicate her claim 


as administratrix. (Drew, Adm’x et al. v. United States of 
America, U.S. C. C. A., 6th C.).. .§ 500,512. 


Beneficiary of War Risk Policy.—In a suit on a war risk 
policy the question arose as to whether or not the veteran 


had entered into a common law marriage. A state court 
found that such a marriage had existed and, since there 
was no finding that that judgment was a nullity, it was held 
that a federal court’s conclusion that no marriage existed, 
and that the claimant was not within the permitted class 
of beneficiaries, could not stand. (The Live Stock Nat'l 
Bank of Chicago, Adm’r v. The United States of America 
et al., U. S.-C. C. A, 7th C.)...§ 500,508, 


Proof of Disability—Where proof of disability was made a 
condition precedent to liability under a group policy, the 
insured was denied a recovery because of his failure to 
furnish proof until after his policy had been terminated by 
reason of his nonpayment of the premium, even thoug 
he became totally and permanently disabled while the 
policy was in force. (Bunts v. The General American Life 
Ins. Co., Pa. Superior Ct.).. . 500,501. 


Proof of Death.—The attending physician’s certificate, which 
was filed as part of the proof of death, was unexplained and 
uncontradicted when offered in evidence by the insurer. 
Since it was apparent from the certificate that the affliction 
which caused insured’s death was existent when the policy 
was issued, it was held that the trial court erred in failing 
to sustain defendant’s demurrer offered at the close of the 
case, and a judgment for the plaintiff was reversed. (Walker 
S008 oer and Accident Ins. Co., Kan. City Ct. of App.)... 


Sufficiency of Evidence.—The application provided that the 
policy should not be effective unless delivered to insured 
while she was in good health. About six months after the 
issuance of the policy insured died from heart trouble, and 
defendant denied liability on the ground that statements in 
the application relative to insured’s health were false. It 
was held that evidence on that issue was sufficient to war- 
rant submission to the jury, and a judgment for plaintiff 
based on the jury’s verdict was affirmed. (Jackson v. The 
+ S08 ae" and Accident Ins. Co., Kan, Supreme Ct.)... 


Discovery of X-rays.—A New York statute (C. P. A. Sec. 324) 
empowering a court to compel discovery of “any article 
or property .. . relating to the merits of the action, or of 
the defense therein,” has been held comprehensive enough 
to include X-ray pictures of insured, in a suit based on 
disability — from arthritis. (Miller v. New England 
Life Ins. Co., N. Y. Supreme Ct.). . .§ 500,513. 


*% AUTOMOBILE 


Insurance Coverage.—Endorsement to policy covering opera- 


tion of plaintiff’s buses when such operation was pursuant 
to an agreement between plaintiff and the Greyhound lines 
for the carrying of overflow traffic, held to apply to acci- 
dent in question and to entitle plaintiff to reimbursement 
from the insurer on account of the settlements of claims. 
(American Fidelity & Casualty Co. v. McKee, Ark. Supreme 
Ct.). ..§ 701,248. : 


Paragraph ({) numbers refer to the full opinion texts In the CCH Insurance Law Reporting Service units 
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AUTOMOBILE—Continued 


Insurance Coverage.—Attempted cancellation of collision in- 
surance by holder of note executed by purchaser of car 
held ineffective as against said purchaser who had no 
knowledge of such attempt. The institution of an action 
under a mistake as to remedy does not bar a subsequent 
action against the insurer on the policy. (DeMott v. Great 
Ameren ae Co. of New York, Springfield Ct. App., Mo.) 


Boy Scout Injured.—Policy issued to scout council held to 
cover loss occasioned by injuries to scout who was riding 
in a truck which had been loaned to the scouts by the scout 
master for the purpose of hauling stones to be used in a 
fireplace which the scouts were building. The truck was 
defective and the accident resulted. (Woodman v. Pacific 
Indemnity Co., Calif. Dist. Ct. App.) .. .] 701,245. 


Crossing Street.—Plaintiff was injured when, after parking her 
car and trailer, she walked to the front of the car and 
started to cross the street. She had proceeded about as far 
into the street as the trailer extended when she was struck 
by defendant’s car, which was alleged to have been driven 
at a reckless rate of speed. Judgment for plaintiff is affirmed. 
(D’Allessandro v. Bechtol, U. S. C. C. A., 5th C.)...9 701,267. 


Pedestrian Injured.—Where the evidence shows that plaintiff 
looked four times for traffic as he was crossing the street 
and that after the collision his body was on the east side 
of the highway, the wrong side for defendant to be drivin 
on, a judgment for plaintiff is affirmed, the assignments o 
error being found to be without merit. (Sherrard v. Wer- 
line, Ore. Supreme Ct.)... 701,247. 


Collision on Bridge.—Where plaintiff was injured in a collision 
on a bridge, the court erred in instructing the jury with 
regard to the duties of a motorist relative to speed and 
control of his car when rounding a curve and meeting an- 
other vehicle. (Buck v. Kleinschmidt, Ky. Ct. App.)... 
q 701,254. 


Railroad Crossing Collision—In an action for damages for 
the wrongful death of plaintiff’s intestates when the car in 
which they were riding collided with defendant’s train, the 
court’s repetition of certain instructions favorable to plain- 
tiff was held erroneous. (Carruther, Jr., Adm’r v. Ailantic 
& Yadkin Ry. Co., N. C. Supreme Ct.)... 701,255. 


Intersection Collision.—Where plaintiff stopped and looked as 
he approached an intersection and saw defendant’s truck 
about 150 to 200 feet away and then shifted gears and con- 
tinued on into the intersection, intending to make a left 
turn, he was guilty of contributory negligence as a matter 
of law, for he should have given the truck the right of way. 
(Goddard v. Armour & Co., Pa. Superior Ct.)...9 701,257. 


Cancellation Notice—A defective notice of cancellation not 
received by the assured is not effective to cancel a policy, 
the burden of proof of receipt of notice lying with the in- 
surer. (Profit v. Seaboard Mutual Casualty Co., U. S. Dist. 
Ct., D. Md.)...9 701,265. 


Wrong Side of Road.—Where the evidence shows that had 
defendant’s truck been driven on the right side of the road, 
the collision would not have happened, judgment for plain- 
tiff is affirmed. (Hankey Baking Co. v. National Bread Co., 
Pa. Superior Ct.)... 701,259. 


‘Load on Truck.—An electric company is not liable for main- 
taining wires across a public street where such wires were 
sufficiently high to allow trucks not loaded beyond the 
statutory limit to pass. Plaintiff’s decedent was killed 
when the wires caused a transformer which had been loaded 
on a truck to fall, the total height of the truck being in 
excess of that allowed by statute. (Osborne, Adm’x v. Chesa- 
pees, 2 a Telephone Co., W. Va. Supreme Ct. App.) 


WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Bathing Beach as Highway.—The beaches along the ocean in 
the state of Florida are, in some places, designated as pub- 
lic highways, but this does not operate to take away the 
superior right to the use of the beaches by bathers, such 
right having always existed. Actionable eograees on the 
part of the defendant who ran into plaintiff, who was sit- 
ting on the beach, was found to be established by the evi- 
dence. (White v. Hughes, Jr., Fla. Supreme Ct.).. . 701,262. 


Passenger in Car Injured.—In an action for damages for in- 
juries sustained by a minor plaintiff and for consequential 
loss to his parents, the minor having been injured in a 
collision between the car in which he was riding and de- 
fendant’s car which was operated negligently, 
are for plaintiffs. (Woodman v. Peck, N. H. Sa 

. 9 701,261. 


judgments 
preme Ct.) 


Carrier’s Degree of Care—A defendant who is sued jointly 
with a carrier is entitled to have the jury instructed with 
regard to the high degree of care owed by the carrier to its 
passengers, the plaintiff in the case being a passenger who 
was injured when the defendant’s truck collided with the 
carrier defendant’s street car. (Glazer v. Wheeler, Tex. Ct. 
Civ. App.). . .§ 701,250. 


Insurer’s Liability—The policy in question provided that it 
would not be applicable when the insured vehicle was oper- 
ated by anyone contrary to statute. At the time of the 
collision, the operator thereof was under age and un- 
licensed. This was held to be a breach of contract by the 
insured and the injured party was denied any recovery 
against the insurer. (Phillips v. New Amsterdam Casualty 

o., La. Supreme Ct.).. .§ 701,251. 


Municipality’s Liability——aA city is not liable for the negligent 
operation of a city car by the son of the superintendent of 
the water and light works who had been instructed by his 
father to drive the car home from a garage, the father in- 
pains to drive his own car back. (Oliphant v. Town of 

Lake Providence, La. Supreme Ct.). . .§ 701,252. 


Reckless Driving.—Plaintiff was seriously injured and the 
other two occupants of the car in which he was riding 
were killed, when the driver thereof, defendant’s intestate, 
lost control of the car, causing it to leave the road and turn 
over. The question of the driver’s recklessness was prop- 
erly left to the jury and its finding for plaintiff is upheld. 
(Grim v. Moore, Adm’r, W. Va., Supreme Ct. App.)... 
{ 701,273. 


Guest’s Recovery.—Evidence tended to show that defendant’s 
school bus approached the highway on which the car in 
which he was riding was traveling and that said bus did not 
stop, but drove on into the center of the road, the inter- 
section being blind. Judgment entered for plaintiff below 
is affirmed. Taleere v. Cruit, Ala. Supreme Ct.).. .] 701,266. 


Actionable Negligence.—In order to hold a street car company 
liable for injuries sustained by plaintiff when she was hit b 
glass which was shattered as a result of a collision, plainti 
must establish negligence on the part of the motorman and 
that such negligence was a proximate cause of the collision. 
(Tampa Electric Co. v. Jones, Fla. Supreme Ct.).. . 701,264. 


Contributory Negligence—After two trials, both resulting in 
verdicts for the defendant, plaintiff’s attack on the charges 
of the court relative to unavoidable accident and negligence 
and due care are held to be without merit, (Lindsay v. 
Thomas, Ela. Supreme Ct.). . .] 701,263. 


Court’s Charge Erroneous.—Although in its charge to the 
jury the court summarized the facts presented, defined neg- 
igence, and stated rules of law applicable to the case, it 
failed to give the jury proper guides by which it could 
judge the evidence presented, and failed to say anythin 
about the burden of proof or the value of the evidence, an 
such failure is reversible error. (Hess v. Mumma, Pa. Su- 
perior Ct.)... 701,258, 
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Assessment of Costs.—Neither the subrogation of an insurer 
to pert of the insured’s claim, nor the assignment of a 
verdict recovered to the attorneys as security for their liens 
operate to impose liability on either the subrogee or as- 
signees for costs incurred in the action. (Dreyer v. Otter 
Tail Power Co., Minn. Supreme Ct.).. .{ 701,275. 


Joint Tort-feasors—aA stipulation for judgment in favor of 
one joint tort-feasor does not operate to relieve the other 
where there has been no satisfaction received. (Commer 
q 701 er, Inc. v. Daigh & Stewart, Calif. Dist. Ct. App.)... 


Finding of Fact.—Trial court’s finding as to who shifted 
gears on car, causing it to back up into plaintiff's building, 
upheld. (Morsvitz v. Baer, Pa, Superior Ct.)...{ 701,260. 


Child Hit by Truck.—Where child who was crossing road in 
a slanting direction stopped for a moment to fix her shoe 
and then continued a few feet when she was struck by 
defendant’s truck, the jury were justified in finding that 
had the driver of the truck been attentive to his duties, the 
accident would not have occurred. (Reader v. May-Stern 
Co., Pa. Superior Ct.).. .§ 701,271. 


Amount of Verdict—Judgment for injuries sustained when 
the employer’s truck in which plaintiff was riding with 
another employee collided with another vehicle reduced 
from $12,500 to $1000 and affirmed. (Standard Coffee Co. 
v. Watson, Ark. Supreme Ct.).. .§ 701,249. 


July 11, 


Scope of Employment.—An offer by a truck driver to x 


up a part necessary to-repair his disabled truck when 
went to a particular town to get his pay check did not op 
ate to make him an agent or employee of the repair 

owner. (Stephanelli v. 


action growing out of an automobile collision was 
question as to who was on the wrong side of the 
and evidence was introduced relating to speed and con 
the court’s reading of a statute dealing with those iss: 
and in addition with defective mechanism was held not 
constitute prejudicial error. (Kulinsky v. Savin, Ce 
Supreme Ct. Err.)...§ 701,274. 


Intersection Collision—In an action for damages sus 


when plaintiff's car collided with defendants’ truck at 
intersection, judgment was for the defendant and 
claim of error in the court’s charge relative to the limi 


laintiff 


and description of the intersection is found to be withou 


merit. 
¥ 701,270. 


Railroad Crossing Collision—Verdict directed in favor 


defendant railroad was upheld where it was shown that ti 


operator of the car into which the truck, on which plaintiffs’ * 
he doc- 


decedent was riding, crashed was not negligent. 
trine of last clear chance does not apply to the facts 
the case was not entitled to h j 

Union Pacific Railroad Co., Colo. Supreme 
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uhas, Pa. Superior Ct.)... 701,256. 
Negligence Issues.—Where the principal issue involved in . 


(Beck v. Sosnowits, Conn, Supreme Ct. Err.).j 


a 


© to the jury. (Dwinelle a. 
t).. 701,268 


% 


; 








